is a steep drop off, there is no way to construct a berm, and
the respondent has provided guardrails which consist of pipes
attached to a power pole which lays by the side of the road.
Conceding that this arrangement is not strong enough to
physically restrain a vehicle, respondent points out that
Inspector Sarke abated the citation after the pipes in the
middle of the guardrail were placed back in an upright position.
Respondent maintains that the only reason for the guardrail
was to warn drivers of the drop-off, and that since it served
only as a warning, it was effective as long as some of the
poles could be seen.  Respondent also suggests that it seems
logical that the foremen who drove this area day after day know
the width of the road and used the side of the building as a
guide rather than the poles.

At cited location #2, the respondent points out that
Inspector Sarke was of the view that a berm of 6 to 8 inches
was not sufficient despite the fact that the vehicle had an
additional 15 feet to gain control before reaching the drop
off.  Respondent contends that 6 to 8 inches is sufficient
go guide vehicles on a flat piece of road/ and that a berm
of higher dimensions might serve to turn a vehicle over.

Respondent maintains that MSHA now seems to agree that
the location of the accident should not have been cited and
that the berm.was adequate.  Part of the problem, states the
respondent, is the fact that there is no agreement concerning
what the berms are to protect and how.  Respondent says that
since the heavy trucks barely crawl up the steep grades at
the mine there is little danger of them going off the side
of the road on the trip up the mountain.  When coming down
the hill when empty, the respondent recognizes the fact
that the trucks could attain higher speeds, but points out
that most truck drivers would gear down if they totally lost
their brakes and would steer into the ditch by the hill.  How-
ever, if the driver crashed into a berm constructed substantially
enough to stop a runaway truck, respondent concludes that
the driver probably would not survive the impact.

Finally, the respondent concludes that in this case
the only evidence presented by the petitioner that the berms
on the roadway were not adequate was Inspector Sarke's opinion
that in 2 of the 3 cited locations he thought the berms were
inadequate.  However, the respondent maintains that Mr. Sarke
used none of the guidelines established by the Commission to
arrive at his conclusions.  Respondent finds it difficult to
determine why Mr. Sarke' s opinion is any more valid than that
of the respondent's, particularly in a case where the mine
operator has spent 10 years dealing with the roadway in question ;
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